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Char ge: ASSAULT

DOB: 04-08-1959

DOC: 11-27-1998

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12- 124(A).

This matter has been under advisenent since the tinme of

oral argunment on August 22, 2001. This Court has reviewed the
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record of the proceedings fromthe Scottsdale City Court and the
menor anda subm tted by counsel

Appellant, J. M Gold, was charged with Assault, a class 1
m sdeneanor, in violation of A RS Section 13-1203(A)(1). The
crimre was alleged to have occurred Novenber 27, 1998, in the
city of Scottsdale. The victim was Cynthia Ann Terry.
Appel lant’s trial occurred March 15-22, 2000. On March 22,
after a bench trial, Appellant was found guilty of the charge.
Appel I ant waived tinme for sentencing and was sentenced March 22,
2000. Appellant’s sentence was suspended and he was place on 12
nmont hs of unsupervi sed probation. He was ordered to conplete
the “Peace” Program conplete 50 hours of comrunity service, pay
$50.00 in restitution to the victim and $50. 00 towards probation
costs. Appellant filed a tinely Notice of Appeal in this case.

The first issued raised by Appellant concerns the
sufficiency of the evidence and whether the trial judge abused
her discretion in finding Appellant guilty of the charge. \Wen
reviewing the sufficiency of the evidence, an appellate court
must not re-weigh the evidence to determine if it would reach
the same conclusion as the original trier of fact.' Al evidence
will be viewed in a light nost favorable to sustaining a
conviction and all reasonable inference will be resol ved agai nst
the Defendant.? If conflicts in evidence exists, the appellate
court must resolve such conflicts in favor of sustaining the
verdict and against the Defendant.® An appellate court shal
afford great weight to the trial court’s assessnent of
W tnesses’ credibility and should not reverse the trial court’s
wei ghing of evidence absent clear error.* Wien the sufficiency

! Satev. Guerra, 161 Ariz. 289, 778 P.2d 1185 (1989); State v. Mincey, 141 Ariz. 425, 687 P.2d 1180, cert. denied,
469 U.S. 1040, 105 S.Ct. 521, 83 L.Ed.2d 409 (1984); Sate v. Brown, 125 Ariz. 160, P.2d 299 (1980); Hallisv.
Industrial Commission, 94 Ariz. 113, 382 P.2d 226 (1963).

2 State v. Guerra, supra; Satev. Tison, 129 Ariz. 546, 633 P.2d 355 (1981), cert. denied, 459 U.S. 882, 103 S.Ct.
180, 74 L.Ed.2d 147 (1982).

3 Satev. Guerra, supra; Satev. Girdler, 138 Ariz. 482, 675 P.2d 1301 (1983), cert. denied, 467 U.S. 1244, 104
S.Ct. 3519, 82 L.Ed.2d 826 (1984).

* Inre: Estate of Shumway, 197 Ariz. 57, 3 P.39 977, review granted in part, opinion vacated in part 9 P.3° 1062;
Ryder v. Leach, 3 Ariz. 129, 77P.490 (1889).
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of evidence to support a judgnment is questioned on appeal, an
appellate court wll examne the record only to determne
whet her substantial evidence exists to support the action of the
| ower court.® The Arizona Supreme Court has explained in State
v. Tison® that “substantial evidence” neans:

More than a scintilla and is such
proof as a reasonable mnd would
enploy to support the conclusion
reached. It is of a character which
woul d convi nce an unpr ej udi ced
thinking mnd of the truth of the

f act to which the evidence is
di r ect ed. If reasonable nen my
fairly differ as to whether certain
evi dence establishes a fact in

i ssue, then such evidence nust be
consi dered as substantial.’

This Court finds that the trial court’s determ nation was
not clearly erroneous and was supported by substantial evidence.

Appel lant objects to the testinony of Scottsdale Police
O ficer Jensen that in her opinion she would estimate the age of
Ms. Terry's injuries to a week’s tinme when she observed those
injuries a week after the alleged incident.? Oficer Jensen
testified that her opinions about the age and nature of the
injuries were based upon her training and experience as an
officer and the calls that she has made over her years as a
Scottsdale police officer.® Appel lant’s objections to these
guestions and answers were that they were specul ative and that
the witness was not qualified to answer. It does appear from

® Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); Satev. Guerra, supra; Sateex rel. Herman v.
Schaffer, 110 Ariz. 91, 515 P.2d 593 (1973).

® SUPRA.

"Id. At 553, 633 P.2d at 362.

8 Reporter's Transcript of March 20, 2000, at 192.

°1d. at 193.
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the record that proper foundation was established to pernmt the
W tness to answer those questions. The trial court did not err
in permtting this testinony.

Appel |l ant next conplains about Ilimtations by the trial
j udge concerning his testinony. Appellant conplains that he was
precluded from describing the victinmis bruises as he observed
t hem and how they could have related to her alleged fall in the
bathtub. Contrary to Appellant’s assertion, the trial court did
allow Appellant to testify concerning his observations, but
Appel l ant was precluded from testifying about matters of nere
specul ati on. *° Appel l ant contends that he was precluded from
describing Ms. Terry's intoxicated state. Appel lant testified
that Ms. Terry was in his opinion “very, very drunk.”?®
Appel l ee’s objection was that it was speculation and there was
no foundation for Appellant’s opinion. The trial judge
sustai ned that objection and explained to Appellant’s counsel
that she needed to establish sone foundation for this wtness
(the Appellant) to testify about his observations of M. Terry's

i nt oxi cati on. Appel lant’s  counsel acknowl edged the trial
court’s ruling and then proceeded to continue with a narrative
of Appellant’s version of what happened. Appel l ant’s counsel

conpl etely abandoned any attenpt to establish a foundation for
Ms. Terry's level of intoxication.® Further, this Court is
unable to see any prejudice to Appellant because Joe Gutierrez
also testified about Ms. Terry's level of intoxication * M.
CQutierrez graphically described Ms. Terry as being “toasted” and
so intoxicated she could not stand up, and being in the state of
i ntoxi cati on when she arrived at his house.®

Appel l ant next conplains that wtnesses, Jack Vol ken and
Janet Montahue, were precluded from offering testinony which
woul d inpeach previous testinony of the victim However, as

10d. at 229-230.
1219, at 216.
1B1d. at 216-217.
14 Reporter’s Transcript of March 15, 2000, at 111, 160-161.
15
Id.
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Appel l ee points out in their menorandum Appellant did not ask
the victim these questions first. The trial court correctly
precl uded Appellant from offering extrinsic evidence of specific
i nstances of conduct to inpeach Ms. Terry. 1

Appel l ant also conplains that Jack Volken was inproperly
excluded from the courtroom Unfortunately, Appellant has
failed to preserve this issue for appeal by his failure object
during the trial.

Appel lant alleges that the trial court erred in allowng
Scottsdale O ficer Jensen to read part of her report into
evi dence. It appears from the transcript of the proceedings
that Appellant’s counsel objected that the police officer was
reading from a police report during her testinony. The trial
judge permitted this in the interest of tine to nove the trial
along. It appears that the trial judge did not err because the
testinony could have cone into evidence properly in one of two
ways: (1) if O ficer Jensen had no recollection then her police
report could have been adnissible pursuant to Rule 803(5)!; or
(2) pursuant to Rule 612 the officer could properly read the
report to refresh her recollection and then testify as to the
refreshed recollection. Appellant is wunable to cite any
prejudice as the result of the trial court’s ruling and this
Court finds that the Appellant was not prejudiced.

Finally, Appellant clainms that the trial court erred in
precluding testinmony fromthe Appellant about statenents nade to
him by Joe Gutierrez. This contention is wthout nerit as
Appel lant failed to question Joe Cutierrez during his testinony
about the statenments Appellant later sought to introduce during
his own testinony. Such inpeachnent would have been | nproper
since the questions were not asked of M. Qutierrez during his
testi nony.

16 See Rule 608(b), Arizona Rules of Evidence.
7 Arizona Rules of Evidence.
814
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For all of the reasons explained in this opinion, this
Court finds the trial judge's rulings were appropriate and that
the trial judge did not err.

| T I'S THEREFORE ORDERED affirm ng the judgment of guilt and
sent ence i nposed.

IT IS FURTHER ORDERED renmanding this case back to the
Scottsdale City Court for all future proceedings.
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